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EDITORIAL NOTES. 


The one hundred and twenty-seventh legislature adjourned on 
April 2, at noon, after passing the usual number of bills, some of which 
are of the greatest importance to the state. On the whole, it is believed 
that the record of this legislature in passing good measures and killing 
bad ones is equal to that of any previous legislature for a number of 
years past. It is true, and it is always true, that there are bills which 
become laws that, from any high public point of view, should not 
become laws; but this is only to say that the legislative members are 
not yet perfect, and are susceptible to political and other influences 
which have more or less regulated legislation from time immemorial. 
One of the chief measures, which was debated the most, was the bill 
authorizing the expenditure of several millions to provide a trunk-line 
sewer from the Passaic Valley to the waters of New York Bay. The 
measure had the support of the Mayor and some well-known business- 
men in Paterson, but was strongly opposed by ex-Governor Griggs 
and other citizens of Passaic county, as well as by the Senator of that 
county. Essex county was almost a unit in demanding the bill as a 
measure of public health, declaring that the present system of sewer- 
age in the Passaic Valley could not longer be tolerated. The Governor 
was an earnest advocate of the measure and signed it the very day it 
reached his hands. Unfortunately a subsequent examination of the 
bill, and a comparison with the records of the Senate, show that a most 
important amendment, which had passed the Senate, had not been 
brought to the attention of the House and was not concurred in by 
it, and that, in consequence, the act might be declared invalid by 
the courts. There.was much perplexity at first as to what to do, but 
the Governor promptly decided to call the legislature in extra session 
on April 21, and it is believed that a new measure will then be adopted, 
substantially, if not exactly, similar to that which has been already 
printed in the statutes as Chapter 102. There was a so-called codifica- 
tion of the railroad laws of the state, which is said to be in reality a 
revision, and as to what changes it makes in existing laws we are not 
yet informed. Happily the problem concerning the abolition of the 
Morris Canal was solved after bitter debates by accepting the sugges- 
tion of the Governor that a special commission be appointed to consider 
the matter and report at the next legislative session, and the Governor 
appointed on such commission ex-Governors Griggs, Werts and Voor- 
hees. This is a strong commission and they have a most important 
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task before them. We have already begun on another page of the 
Journal a resume of the important acts, as they are officially promul- 
gated, especially those which will prove of peculiar interest to members 
of the Bar, or are of real public consequence. 





It may not be gratifying to every individual member of the Bar to 
hear of the reappointment of Vice Chancellor Pitney to the office which 
he has so long and honorably held, but to the vast majority of able 
and conscientious lawyers the news will come with satisfaction. As a 
matter of fact, the Vice Chancellor is a strong personality, and because 
it occasionally happens that some of the members of the Bar who 
practice before him do not understand how to sail through the seas of 
discussions at the Vice Chancellor's Chambers with smoothness and 
according to the recognized legal rules, and the Vice Chancellor brings 
them up with a sudden turn, which gives their pride a violent shock, 
he has aroused some ruffles in the bosom of a few young lawyers. He 
is not one of those suave, dull, non-committal officials who never indi- 
cate what their opinions are on any subject until they file a written docu- 
ment. He has an immense amount of vitality and intellectual and 
moral energy, and dees not like to be trifled with, all of which is not to 
his personal discredit. It is an admirable thing that neither all judges 
nor all men are cast in the same mold; otherwise the waters of life would 
grow stagnant. Vice Chancellor Pitney has earned an honorable reputa- 
tion as a jurist, and gives, in fact, great attention to his written opinions. 
He takes pains to ascertain the law, and then sets it forth with rare 
forcefulness, and it is only seldom that his opinions are overturned. 
This new term will be his third, and the Vice Chancellor is in his seventy- 
seventh year. Ordinary men at that time of life would have retired 
from active practice, provided it were not necessary, as it is not in the 
Vice Chancellor’s case, to continue in office for the purpose of personal 
maintenance.* Being in the full vigor of his powers, he does wisely to 
accept a reappointment, both for his own sake and that of the Bar: for 
bis own sake, because to take off the harness and settle down to a quiet 
private life would be to rust out and end his usefulness to the state; 
for the sake of the Bar, because they are glad to have just such a man 
upon the Bench, to whom they may go in equity cases with the 
assurance that, if they are indubitably right, they will find a friend in one 
who, in upholding justice and denouncing injustice, can be a Boanerges. 
All the printed opinions, and, we venture to say, all the oral opinions 
or dicta of Vice Chancellor Pitney, have been founded on a strong sense 
of the moral difference between right and wrong, and we unhesitatingly 
assert that his reputation as a courageous and just judge will long 


survive him. 


One of the bills which came up for a great deal of discussion in 
both branches of the legislature was that concerning an annexation of 
territory from one of our smaller counties to that of a larger and richer 
county. The particular point which proved of interest, and which is a 
most important one, is, whether, in the case of a referendum and a 
vote deciding in the negative the proposition embodied in the act, the 
act overturned becomes permanently inoperative. In the case alluded 
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to the precise situation was this: The act, after setting out what terri- 
tory should be taken from the county of Somerset and annexed to the 
county of Union, provided as follows: “Provided, it shall not operate 
to affect the annexation or setting over of the territory above described 
to the county of Union, or making such territory a part of said county 
of Union, until it shall have been accepted by a majority of the qualified 
voters” (of both the territory to be annexed and the adjoining territory 
to which it was to have been annexed). The act goes on to provide for 
one election in each of the local territories described, and both elections 
were to be in the affirmative. An election was held in the portion 
of the territory to be annexed, and was decided in the negative. The 
point which came up in the legislature was, could not additional elections 
be held in that same territory from time to time, to be called by the 
local council, until at some future date an actual majority of the qualified 
voters could be obtained for the purpose? In other words, the effect 
of such contention would be that if, at the election called upon the 
referendum, a negative vote be given, it would not count except for 
temporary purposes. It would count in delaying the operation of the 
law, but not as to the act of annexation ultimately going into effect 
if the voters ever changed their minds! It will be seen at once that 
this view of the situation is a new one in connection with referendum 
proceedings, and diametrically opposed to the ordinary understanding 
of the popular referendum and of an election. An election is supposed 
to decide a question definitely. In usual elections of officials it is always 
the case that the one election determines results, unless, by fraud or 
otherwise, the courts set it aside and some legislative act furnishes the 
machinery for a new election. Referendums are comparatively new 
matters in this state, and yet we venture to say that no one has sup- 
posed, up until the present, that where an act was passed providing 
for change of territorial lines, or for the acceptance or rejection of some 
proposition in a city or community, the result was not final and the 
referendum in the act exhausted when the result of such an election 
was announced. Attorney General McCarter, being requested by the 
State Senate to give an opinion upon this very question, declined to 
express it definitely, but stated that, while his view had been that one 
election exhausted the powers of the act, yet, inasmuch as the Supreme 
court had never passed upon the question, it should be passed upon 
by them. This waiver of the point was followed by the passage in the 
Senate and the House of the repealer of the act in question, in order 
that, whether the act were alive or dead by the election held, litigation 
should be avoided by the legislative repealer of the act itself. 


The passage of this repealer brought up another question, which is 
likewise an interesting one from a legal point of view, namely, whether 
it is necessary under the constitution of the state to advertise repealers 
of special acts. It was claimed in the two houses of the legislature 
that such advertising was necessary, but both branches took a different 
view of it and passed the repealer, which had not been advertised in 
legal form, and the Governor, after consideration, took the same view, 
and signed the bill. An examination of the repealers of special and 
private acts since the constitution of 1875 shows that in a majority of 
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cases there have not been advertisements of repealers. The legislature 
and all the governors have acted upon the view that, when the consti- 
tution declared that “no private, special or local bill shall be passed 
unless public notice of the intention to apply therefor, and of the 
general object thereof, shall have been previously given,’ it meant 
substantive legislation and not mere repealing enactments. It is true 
that a repealer is in the form of a bill, but in effect it is not a bill, and 
not an enactment of a positive nature, but solely the wiping out of a 
past bill. General laws without number pass each session of the legis- 
lature, to which there are attached repealers of both general and special 
acts, which are consistent therewith, and which are thus repealed with- 
out advertising. Thus it happens that the legislature does indirectly 
what by the passage of an ordinary repealer it does directly. The 
question has not been decided by the courts of this state, and presuma- 
bly for the reason that everybody has acquiesced in such a construction 
ot the constitution as does not require mere repealers of special acts 
to be advertised. If the court should ever construe it they are likely to 
follow the practical construction which has been put upon this clause 
of the constitution since its adoption, according to the well-known 
opinion of Chief Justice Beasley in State v. Kelsey, 15 Vroom 1. 





English practice differs from American in a great many things, and 
perhaps in none is there a wider difference than in the commutation of 
sentences of death. The noted Maybrick case is an illustration of how 
different the English point of view is from the American. In this 
country, if the pardoning power decided that the person convicted of 
murder should have the sentence commuted, it would take instantaneous 
effect. To announce publicly that there would be a commutation of 
sentence, to take place in one year’s time, would be to shock the moral 
sense of the community, because it could well be said that, if there is 
to be a reversal of sentence on any reasonable grounds of innocence, 
it ought to take effect the moment the new decision is made. To be 
more explicit, Mrs. Maybrick, as everybody knows, was convicted in 
Liverpool in 1889 on a charge of poisoning her husband, and was 
sentenced to death. Subsequently the sentence was commuted to penal 
servitude for life. Being an American woman, much interest was taken 
in her case in this country, and independent investigations were under- 
taken, which resulted in a general public sentiment in America, and 
perhaps in England, that she was innocent. Eminent jurists and states- 
men took this view. Efforts to have her pardoned have heretofore 
been in vain. Now comes the announcement, however, that she will 
be released in 1904, and the announcement is official. In other words, 
the English authority on the subject of pardons, who is the Home Secre- 
tary, has determined (presumably with the full concurrence of the King) 
that there is sufficient doubt in her case to permit of her release after 
one more year’s imprisonment! From an American, and, we think, 
any just point of view, Mrs. Maybrick is guilty or not guilty, and is 
entitled to the benefit of any doubt. If guilty during the year 1903, 
there is no reason why she should be released in 1904. If not guilty 
in 1903, or if there be doubt as to her being guilty in 1903, it is pre- 
posterous to continue her penal servitude until 1904 and then release her. 
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ANTIQUATED COURTS AND MISCARRIAGE OF JUSTICE. 


Ix. 


FORMS—PLEADINGS. 


Surely it will be admitted that if the state requires suitors whose 
controversies are in course of legal procedure before a court to use 
verbal forms, those forms should be designed for some purpose and 
should have a rational relation to that purpose: for a form subserving 
no purpose is a useless and mischievous stumbling block in that path 
of procedure which ought to be made, so far as possible, plain, clear 
and straight. 

When a plaintiff begins an action the first step should, of course, 
be a notice to the defendant that plaintiff has set in motion against him 
the legal machinery of justice for the vindication of plaintiff’s alleged 
right. The essential element in this step is the notice; and the more 
specific the information contained in it respecting the parties, the 
plaintiff’s claim, the step which defendant should take to contest it and 
the consequences of disregarding the notice, the better that step fulfills 
the purpose for which it is designed. In ordinary actions every civilized 
state prescribes a form in which such a notice must be given. Following 
are examples of such a notice in a suit to recover $500.00, omitting the 
formal headings and conclusions: 

ENGLISH WRIT OF SUMMONS (Used in all actions, legal and 
equitable). 

Title of the court and cause. 

“To C. D. [the defendant] of in the County of . We 
command you, that within eight days after the service of this writ on 
you inclusive of the day of such service, you do cause an appearance 
to be entered for you in an action at the suit of A. B. [plaintiff]: and 
take notice that in default of your so doing the plaintiff may proceed 
therein and judgment may be given in your absence.” A _ note is 
appended as follows: “The defendant may appear hereto by entering an 
appearance either personally or by solicitor at the Central Office, Royal 
Courts of Justice, London.” On the writ must be endorsed the true 
amount of the sum claimed, and such particulars as will acquaint defend- 
ant with the nature of the demand.' The writ must also be endorsed 
with the name and address of the plaintiff or his solicitors. 

NEW JERSEY WRIT OF SUMMONS.—‘We command you 
[the Sheriff] to summon C. D. [the defendant] to be and appear before 
the Supreme Court to be held at Trenton on the day of . 
1903, to answer unto A. B. [the plaintiff] in an action upon contract 
wherein the plaintiff demands one thousand dollars. And have you then 
and there this writ.” The name and address of the plaintiff or his attor- 
ney must be endorsed. 

NEW JERSEY WRIT OF SUBPOENA.—‘We command you, 
that you appear in manner and form required by law in our Court of 
Chancery, on the day of , at Trenton, to answer to a bill 
of complaint exhibited against you in our said court by A. B., and 
to do further and receive what our said court shall have considered 


1 Annual Practice (1901) Order 3, Rule 4. For the forms, see Annual Practice, vol. 2, p. 1. 
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in that behalf; and this you are not to omit, under the penalty that 
may fall thereon.” The writ of subpoena (but not the writ of summons) 
has appended the following note: “The defendant is not required to 
appear at Trenton in person, at the return day, but, if he intends to 
make a defense it is only necessary for him to answer, plead or demur 
to the bill within the time required by law.” 

The form of the English writ precisely fulfills its purpose of a notice. 
Every detail of which the defendant should be informed at this stage 
of the suit is exactly imparted. Our writ of summons is a misleading 
and insufficient notice. It falsifies in respect of defendant’s appearance 
in Trenton, and in respect of the amount of the plaintiff's demand, which 
is never truly stated, and it is insufficient in that it does not give infor- 
mation respecting the nature of the claim or of the consequences of non- 
appearance. I have been informed in the office of the Clerk of the 
Supreme court that it is a common occurrence to have visits there 
irom defendants who come to Trenton from a long distance in supposed 
obedience to these lying summonses. The writ of subpoena does not 
mislead, but it does not give adequate information as the English writ 
of summons does. Neither the nature of the action, nor the sum 
demanded, nor the consequence of non-appearance is mentioned in our 
writ. 

After a defendant is notified in due form of the beginning of a suit 
against him the step next usually taken is presenting a formal written 
statement of the plaintiff's claim. The purposes of written pleadings 
are: (1) to expedite the cause by sifting the disputed facts in the con- 
troversy from those which are not disputed; (2) to show the essential 
facts alleged by each party with such reasonable fullness and precision 
as will enable the opposite party to answer or disprove them; (3) to 
preserve a record of the controversy and of the judgment upon it. In 
all cases in which the plaintiff or defendant is required in our system of 
procedure to declare or plead specially, our rules of pleading reasonably 
fulfill the foregoing ends; but in a great number of cases the plaintiff 
declares on cominon counts only, and in many cases the defendant pleads 
the general issue only. In such cases neither the declaration nor the 
plea performs one of the foregoing natural and essential functions of a 
pleading. A comparison will illustrate this statement. Legal pro- 
cedure in Connecticut is not governed by a code. Common law pro- 
cedure prevails, but is modified by the short Practice act of 1879 and by 
the rules of court which were founded, in part on American Codes 
but in large measure upon the new English procedure. Here is a 
declaration in the Connecticut form? for goods sold when no price is 
agreed on, and for a promissory note for money lent. The declaration 
is prefaced with a ropy of the summons. 

“First Count. 

1. On May 1, 1902, the plaintiff sold and delivered to the defendant 
one hundred barrels of flour at a reasonable price, payable on their 
delivery. 

2. The same were reasonably worth $600.00. 

3. The defendant has not paid the same. 


2 Beer's Connecticut Practice Act (1901), p. 25. 





ANTIQUATED COURTS AND MISCARRIAGE OF JUSTICE. 103 


“Second Count. 

1. On June 1, 1902, the defendant, by his note of that date, promised 
to pay the plaintiff $1000.00 thirty days after date, for value received. 

2. The defendant has not paid the same.” 

The dates and amounts of money are required to be stated truth- 
fully. 

In England the “statement of claim” (declaration) would be as 
follows :* 

1. “The plaintiff's claim is for the price of goods sold and delivered. 
Particulars: 

May 1, 1902, 100 barrels of flour $600 00 

“2. The plaintiff's claim is also against the defendant, as maker of 
a promissory note for $1000.00, dated June 1, 1902, payable thirty days 
after date. 
Particulars: 

Principal $1000 00 

Interest 


$1065 00” 

Under the New Jersey procedure the declaration for the same 
demands would probably be as follows: 

‘For that whereas the said defendant on the first day of March, 
1903 (or any day before beginning suit), at Jersey City in the county 
of Hudson aforesaid (though the obligation may have been incurred in 
some other town and county) was indebted to the plaintiff in twelve 
hundred dollars (or any sum more than the true sum) for the price and 
value of goods sold and delivered by the plaintiff to the defendant at his 
request; and in the sum of two thousand dollars for money lent by the 
plaintiff to the defendant at his request. And being so indebted the 
defendant afterwards, to wit, on the day and year last aforesaid, in the 
county aforesaid, in consideration of the premises, respectively promised 
to pay the said several sums of money respectively to the plaintiff on 
request. Yet the defendant, though often requested, has disregarded 
his promises and has not paid any of said money or any part thereof. 
To the plaintiff's damage thirty-two hundred dollars, and thereupon 
he brings his suit,” etc. 

The declaration would probably contain the other common counts 
also, as they are all printed together in the form usually employed; but 
being unnecessary I omit them. It is true that copies of the bill of goods 
and of the note will probably be attached, but these are not part of the 
declaration. That document itself is stuffed with falsehoods. 

To this useless pleading the defendant will, except in a few unusual 
cases, reply by a pleading still more useless for any purpose that a 
pleading is designed to serve. He will plead the general issue, which 
merely denies that he made the promises stated in the declaration, and 
that though he intends to admit them at the trial and show some other 
defense, for example, that he has performed them by paying the debts. 

3 Annual Practice (1901), vol. 2, pp. 50, 51. “Every pleading shall contain, and contain only, a state- 
ment in a summary form of the material facts on which the party pleading relies for his claim or de- 
fense, as the case may be, but not the evidence by which they are to be proved, and shall, where 


necessary, be divided into paragraphs numbered consecutively. Dates, sums and numbers shall be 
expressed in figures and not in words."’ Order 19, rule 4. 
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By means of special written demands for the particulars of plaintiff's 
claim or of defendant’s defense, the real facts in controversy may be, at 
last, evoked, but that result is attained, not by the pleadings, but in 
spite of them. In practice, these pleadings serve the purpose of con- 
cealing the facts which, in theory, they are designed to set forth. It is 
also true that in one way or another knowledge of the real facts is at 
last attained. That was also true of the old action of ejectment in which, 
among other fictions, a fictitious plaintiff brought an action on a fictitious 
lease against a fictitious defendant to recover a fictitious term of years. 

But if plaintiff sets out, or attempts to set out, in his declaration 
the real facts of the controversy the question may arise whether, upon 
those facts, he is entitled to an action against the defendant. If that 
question arise upon the facts which the plaintiff intends to prove at the 
trial, it becomes a point of substantive right, the decision of which may 
finally settle the controversy; and being such, it should be heard and 
decided with the deliberation due to its importance. But if the question 
arise, not on the facts as the plaintiff believes them to be, but upon a 
mis-statement of them, which, by a slip, he has allowed to creep into 
his declaration, it is a sheer abuse to spend any more time upon the 
business than is necessary to cause the mistake to be corrected. Yet, 
under our mediaeval procedure, precisely the same time is taken to 
decide the point in the one case as in the other. Here is one of num- 
berless cases in illustration. Henry sold goods to Jeremiah, which 
subsequently the latter refused to accept and pay for according to the 
contract. Henry thereupon sued him for damages and in his declara- 
tion averred that the defendant had agreed to accept and pay for the 
goods at a time and place which the declaration specifically stated. The 
pleader, however, omitted to say in that document that plaintiff was 
ready at the agreed time and place to deliver the goods and accept the 
price. For this reason (and another of no more apparent substance) 
the declaration was adjudged by the court to be bad on demurrer. The 
case is Leslie v. Carey, 59 N. J. L. 6. Although the point was fatal to 
the declaration, the defect must have been a mere slip in statement by 
the pleader, for it appears not to have been noticed in the argument by 
counsel on either side (page 8), for they contested sundry other points 
and did not raise this one. Such verbal defects could be remedied in 
a few minutes with practically no delay to the progress of the cause, 
by requiring objections to them to be summarily heard and decided on 
short notice before a single judge armed with power to amend the 
defective pleading into proper form upon the spot. 

In another case the real controversy was whether the defendants 
were bound to pay a bond they had given to the plaintiff conditioned 
that one of them should appear before “the then next” Court of Common 
Pleas and petition for the benefit of the insolvent laws. The defendant 
pleaded that they had so appeared and petitioned at “a subsequent” 
Court of Common Pleas, naming the day and date. On demurrer to 
the plea the court decided that “a subsequent” court was not necessarily 
the “then next court,” though there was no attempt to ascertain whether 
it was so in fact, and gave judgment, with costs, against the defendant 
as for a bad plea. The case is Hart v. Boyle, 60 N. J. L. 320. Over 
such childish quibbles counsel upon both sides and four justices of the 
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Supreme court spent what time was taken respectively in preparing, 
arguing and deciding the two cases, and in writing two opinions. The 
suitors in each case waited four months after the argument ere the court 
pronounced its decision. 

There is no place in the new English procedure for this silly waste 
of time. Demurrers are abolished. A party may raise a point of law 
in the pleading in which he answers his opponent, and that point will 
be disposed of at the trial when the whole merits of the case are con- 
sidered, unless the judge, on application of either party, thinks justice 
or convenience requires it to be heard before trial. Or either party 
may move to strike out his adversary’s pleading on the ground that it is 
obviously bad, which motion is summarily decided by the court or a 
single judge.® 

CHARLES H. HARTSHORNE. 
Jersey City, March, 1903. 


(To be Continued. ) 


4 ‘*No demurrer shall be allowed.’ (Order 25, rule 1.) ‘* Any party shall be entitled to raise by 
his pleading any point of law, and any point so raised shall be dis of by the judge who tries the 
cause at or after the trial; provided, that by consent of the parties or by order of the court or judge, 
on the application of either party, thesame may be set down for hearing and disposed of at any time 
before the trial."’ Order 25, rule 2. 

5 Order 25, rule 4. 
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“In England the proof of wills and granting of administrations and 
the business connected with them, and, in fact, almost all matters now 
within the jurisdiction of our Prerogative courts, had been for centuries 
entrusted to the Ecclesiastical courts. When England separated from 
the See of Rome, this jurisdiction, by the statute of 23 Hen. VIII, was 
declared to be in the bishop or ordinary of the diocese, and, in cases 
of goods within two dioceses, in the archbishop. The bishop exercised 
this jurisdiction by an official called his chancellor, and sometimes the 
ordinary; the archbishop, by an official called the judge of the preroga- 
tive court, a name derived from the fact that jurisdiction in such cases 
was by the archbishop’s prerogative.’ 

It was the Bishop of London, and not the Archbishop of Canterbury, 
that had the nominal supervision of Ecclesiastical affairs in the English 
colonies in America, and his jurisdiction was recognized in New Jersey 
in the “Instructions to Lord Cornbury,” the first royal governor, on 
the surrender of the government by the Proprietors in 1702, but an 
exception was made of the collating to benefices, granting licenses for 
marriage and probate of wills, and these powers were expressly reserved 
to the Governor.? And so it was that all the jurisdiction and powers of 
the English Prerogative court, with respect to the probate of wills and 
the administration of the estates of deceased persons, were vested in 
New Jersey in the Royal Governor and he became the Ordinary and 
Judge of the Prerogative court. 


1 Per Chancellor Zabriskie in Harris v. Vandeveer’s Exrs., 6 C. E. Gr. 424-452. See also Reeves’ 
English Law, Vol. 1, p. 312; III, p. 125; IV, p. 125. “History of English Law,” by Pollock & Maitland, 
bk. II, ch. VI, 22 8,4; Dickinson’s Probate Practice, I. 

2 Leaming & Spicer’s ‘‘Grants and Concessions, ’’ p. 639, 2 75 (2 New Jersey Archives 506). See 
Coursen’s Case, 3 Gr. Chan. 411; Harris v. Vandeveer's Exrs., 6 Hals, 435. 





106 THE NEW JERSEY LAW JOURNAL. 


The jurisdiction of the English Prerogative court had not been 
recognized under the Proprietary government either in East or West 
Jersey, and in the eastern province no provision appears to have been 
made for any court having jurisdiction over the probate of wills and 
the administration of estates, but by a statute passed March 1, 1682, 
it was provided that all wills in writing, attested by two credible wit- 
nesses, should be of the same force to convey lands as other convey- 
ances, being registered in the secretary’s office forty days after the 
testator’s death;* and by the act of February 27, 1698, three witnesses 
were required and provision was made for citing executors in case of 
neglect.‘ 

In West New Jersey the commissioners of the Proprietors (elected 
by the people) were directed to take care that the will of a deceased 
person be duly performed and that security be given by those that proved 
the will, and that an inventory be made and that all wills be registered 
in a public register, and, in case of intestacy, the commissioners were 
to take security for the administering of the estate, two-thirds for the 
children and one-third for the wife,® and, if there be no children, then 
one-half to the next of kin, and the other half to the wife. 

When Lord Cornbury became Governor of the united provinces 
and assumed the duties of the Ordinary, he appointed Thomas Revell, 
ci Burlington, his surrogate or deputy, and the first will recorded in 
the Provincial Book of Wills was admitted to probate by him. The 
record of this probate is interesting because the form is evidently taken 
from that of the English Prerogative court, the jurisdiction of which 
was based on the fact that there were bona notabilia in several dioceses. 
The order for probate is as follows: 

“Edward Viscount Cornbury Captain Generall and Gouvernor. in 
Cheif in and over ye. Province of Nova Cesarea and New Yorke. 

“To all to wheme these presents come or may concerne Greting— 
Know yee that at Burlington in ye. Province aforesaid the seaventh day 
cf March ye. Last will and of Andrew Smith was proved aproved and 
allowed of by me having whilst he lived and at ye. time of his Death 
Goods Chattles and Credits in divers places Within this province by 
meanes Whereof the full disposition of all and Singular ye. Goods and 
Chattles and Credits and the Granting the Administration of them Also 
the hearing of Accots Calculation or Recking and the finall Discharge 
and Disinition of the same unto me Solely and not unto any other 
inferior Judge and manifestly Known to belong and Ye admision of all 
and Singular the Goods and Chattles and Credits of the said deceased 
Andrew Smith and his Said last will and Testament in any manner of 
wayes concerning is Granted unto Thomas Smith and Elizabeth Smith 
Executors of ye. sd last. Will and Testament of the said Andrew Smith 
named Cheifly of Well and duely Administring ye same and of making 

a true and perfect inventory of all and singular the said Goods, Chattles 
and Credits & Exhibiting ye. same into ye. Secretaries office of ye said 


3 Teaming & & Spicer’s ‘‘ Grants and Concessions,” p. 236. 

4 i p. 3 

5 “C Sieelione and Agreements of the Proprietors, Freeholders and Inhabitants of the Province of 
West New Jersey in America,” chapter X XIX, Leaming & Spicer, p. 403. 
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Province at or before ye first day of Aprill next ensuing and of Render- 
ing a Just and true accot Calculation or Reckning when thereunto shall 
bee Lawfully Required. 

“In Testimony Whereof J] Thomas Revell Esqr. Surrogat Com- 
missionated and appointed by ye. sd Lord Cornbury have hereunto set 
my hand and Seal this Eight day of March 1703. Anno. Reg. Regn. 
Anna Secund. 


“Entered in ve office by 
“J. BASS S. & Reg.’’® 

A surrogate acted for the Governor in admitting this will to probate. 
He was exercising the jurisdiction of the Lord Bishop of London, which 
was reserved to the Governor with respect to the probate of wills. A 
surrogate in England was a deputy or delegate of an ecclesiastical judge 
and the Provincial governors were quite ready to avail themselves of 
the services of such deputies in the discharge of their unaccustomed 
duties as judges of the Ecclesiastical court, and they appointed these 
deputies in different parts of the province to act in their stead upon 
such cases as the people chose to submit to them. As was said by 
Governor Pennington, sitting as Ordinary in Coursen’s Case:’ ‘“Some- 
times there were more of these deputies, sometimes less; sometimes 
more than one in a county, sometimes only one for two or three counties. 
They were mere deputies, subject to the control and supervision of the 
Ordinary, and to be removed at his pleasure. By appointing them, the 
Ordinary did not in the least curtail his own jurisdiction. Whilst he 
held appellate jurisdiction of their acts, his own original jurisdiction 
remained entire. These surrogates did not hold to the Ordinary the 
relation which the English ordinaries hold to their metropolitan . . . 
New Jersey has never been sub-divided into dioceses. The doctrine 
cf bona notabilia never had any place here.” 

In 1784 an act was passed, entitled “An Act to Ascertain the Power 
and Authority of the Ordinary and his Surrogates; to Regulate the 
Jurisdiction of the Prerogative Court and to Establish an Orphans’ 
Court in the several counties of the state.”* This act declared that 
from and after the passing of this act “the authority of the Ordinary 
shall extend only to the granting of the probate of wills, letters of admin- 
istration, letters of guardianship and marriage licenses and to the 
hearing and finally determining of all disputes that may arise thereon.” 
And also that he should statedly hold a Prerogative court when he 
should hear and finally determine all causes that should come before 
him, either directly or by appeal from any of his surrogates or the 
Orphans’ court thereby established. The secretary of the state was 
made the register of the Prerogative court, and it was provided that 
but one surrogate should be appointed in each county and that his 
. 6 This record may be seen on the first page of Book I of Wills in the Secretary of the State’s office 
‘ T Phi will was proved before Lord Cornbury himself came to the Province and before he actually 
received hisinstructions. The instructions. dated August 12, 1702, were not received until July 29 
1708. Lord Cornbury arrived in New York May 3, 1702, but he did not come to New Jersey until 
August 10, 1703. (2N. J. Archives 548.) 

Thomas Revell was for many years the Register or Recorder of the West Jersey Proprietors at 
Burlington and was a member of Lord Cornbury s first council]. See 3 N. J. Archives 290, Jeremiah 
Basse was not appointed Secretary and Register until Nov. 10, 1704. (3 N. J. Archives 23.) 


7 3 Green’s Chancery, 408, 413. 
58 Laws 1784, p. 1386, Ch. 70; Harr. 297; Rev. 776; R. 8. 203; Rev. 220, Gen. Stat. 
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power should be limited to his county, and the judges of the Court of 
Common Pleas, or any three of them, were constituted judges of a 
court of record, to be held four times a year and to be styled the 
Orphans’ court and the surrogate of the county was to be the clerk or 
register of said court. 

The Orphans’ court was given “full power and authority to hear 
and determine all disputes and controversies whatsoever respecting the 
existence of wills, the fairness of inventories, the right of administration 
and the allowance of accounts of executors, administrators, guardians 
or trustees, audited and stated by the surrogate,” and certain other 
matters and things therein submitted to their determination. Provision 
was made for allowances, for the education and maintenance of 
children, for the investment of minors’ money, and for the division of 
the lands of intestates and the practice of the court was regulated. 

This act gave jurisdiction to the Orphans’ court of many matters 
which were not formerly within the jurisdiction of the Ordinary, and 
with respect to these matters the decisions of the Orphans’ court were 
subject to review by the Supreme court on certiorari and not by the 
Ordinary on appeal (Act of 1784, Sec. 19; Act of June 13, 1820, Sec. 33; 
4 Griff. Law Reg., 1198), but now, under the revised statutes of 1845 
and subsequent revisions, an appeal is given to the Prerogative court 
from any order or decree of the Orphans’ court of every nature what- 
soever (Rev. 791). 


EDWARD Q. KEASBEY. 


Newark, N. J., February, 1903. 
(To be Continued.) 





CHARGE TO A GRAND JURY. 


Disorderly Houses and Duties of Police Commissioners. 


The following is the charge of Chief Justice Gummere to the April 
grand jury of Essex county, upon police conditions in Newark: 

“Gentlemen of the Grand Jury—The attention of many, perhaps all 
of you, has undoubtedly been attracted by statements contained in the 
public press during the past few weeks to the effect that the number 
of houses of prostitution in this city has greatly increased within the 
past few years; that they are conducted openly and notoriously; that, 
in addition to these bawdy houses, there are many licensed saloons in 
the city which are resorted to by prostitutes for the purpose of making 
assignations with the men who patronize these places; and by the asser- 
tion that they are permitted to exist practically without police inter- 
ference. 

“Investigation of these statements discloses that the city is full of 
such places—many of them of the vilest character—and that apparently 
little, if anything, is done to eradicate them. They are permitted to 
exist in the most populous parts of the city. There are saloons where 
prostitutes are allowed to congregate for the purpose of carrying on 
their trade nearly within a stone’s throw of this building. On Market 
street, between here and Broad street, and between Broad street and 
the Pennsylvania Railroad station; on Washington street, within a block 
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or two of Market; on Halsey street, just as near Market; on Mulberry 
street, on Orange street and in other localities just as near the centre 
of the city. 

“These places are all of them-—-not only the bawdy houses, but 
saloons of this character I have mentioned—being run in violation of 
law. Houses to which people promiscuously resort for purposes 
injurious to the public morals or health; bawdy houses and houses of 
public entertainment resorted to by prostitutes are public nuisances. 
State v. Williams, 1 Vroom 109. They are in law disorderly houses, 
even though no noise or violence occurs in them to the disturbance of 
the neighborhood. 

“The keepers of these disorderly houses are, of course, indictable 
for maintaining them. Some of the saloons, it is said, have, during the 
past few weeks (since the appearance of the newspaper articles to which 
| have adverted) abandoned that part of their business which subjected 
them to indictment. This fact should not have any weight with you 
in determining upon the question of their indictment. They are none 
the less guilty because of their temporary cessation of the business. 
A failure to indict would be an invitation to them to continue it. ‘The 
keeping of a disorderly house is prohibited by an ordinance of this city, 
and it may be that some of these dive-keepers have been convicted and 
punished for the vioiation of this ordinance. But by the law, as settled 
in this state, such a conviction is no bar to an indictment for the crime 
of keeping a disorderly house, and my instruction to you is that you 
should not refrain from presenting indictments against these persons 
because you find that they have been prosecuted and fined or imprisoned 
for violating this ordinance. 

“But the keepers of these places are not alone responsible for their 
existence. 

“It is manifest that the conditions which exist are due in a large 
degree to the lax performance of duty by the police department of this 
city. I am not suggesting that the city can be entirely purged from 
such plague spots by the police. But certainly many of the most 
notorious and objectionable of them could be easily suppressed by the 
department by proper effort. Who in the force is responsible for the 
failure in this regard? That is a question which you should investigate 
and determine. 

“The head of the department is the Board of Police Commissioners. 
By the law they are intrusted with the government, control and man- 
agement of the department, and the direction and control of all public 
police matters. It is their duty to keep informed of the existence of 
crime in the city, and to see that proper steps are taken to suppress 
and punish it. They cannot excuse themselves by pleading ignorance 
of facts which they ought.to have known; which proper investigation 
on their part would have disclosed to them. If they did know, or, by the 
use of due diligence, could have known of the matters to which I have 
called your attention, and have taken no efficient steps to suppress the 
existence of these places, they are responsible for their continued 
existence. 

“You will observe, gentlemen, that I say they have taken no efficient 
steps to suppress the existence of these places. The raiding of one or 
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two of them, now and then, with the result that the proprietors and 
some of the inmates are fined, and then practically permitted to con- 
tinue their unlawful business, is not such a performance of duty as the 
law imposes upon them. And what I have said of the duty of the 
Board of Commissioners is equally true with regard to the superior 
officers of the department. It is the business of the chief, of the 
various captains and other officers, to be strenuous and vigilant in their 
endeavor to keep informed of the violations of law which occur in the 
community, and to see that those which are continuous in their character 
are suppressed. They cannot excuse themselves by pleading want of 
knowledge of facts, the existence of which is notorious. If that is per- 
mitted negligence and ignorance would be masks under which all sorts 
of official corruption could be sheltered. You will probably find, how- 
ever, that the police department has not been in ignorance of the 
existence of these places. 

“It is stated in ‘The Sunday Call’ of the twenty-eighth of March 
that, at a meeting of the police commissioners, held a few days previous 
to that date, it was openly admitted that the department had a list of 
all these places in its possession. If this be true then the failure of 
duty in permitting them to exist is patent, and it will be for you to 
ascertain who is responsible for their continuance. And this you should 
be able to do without difficulty, and, having done so, you should indict 
the guilty party or parties; for it is a well-settled principle of the law 
that any act or omission in disobedience of official duty is, when of 


public concern, punishable as a crime. This may seem hard law, but 
it is essential to the safety of the state. Men who are unwilling to per- 
form the duties of an office ought not accept it. When they do accept 
the office and fail to perform its duties, it is right that they should suffer 
the consequences of their dereliction.” 


LAWS O¥ NEW JBRSEY, 1903. 


The published approved acts of the One Hundred and Twenty- 
seventh Session of the Legislature contain the following, which may be 
of special interest to our readers: 

Chapter 8 makes it lawful for the board of chosen freeholders of any 
county to provide for the use of the county at the court house, law reports 
of this and other states and countries, and the statutes of this state, and 
such text books as may be designated by the presiding judge, not to 
exceed five hundred dollars in any one year. 

Chapter 18 is an important supplement to the act concerning land- 
lords and tenants, and gives in eleven sections important alterations in the 
act of 1874. It is to be carefully studied and compared with the original 
act. 





Chapter 17 amends the act respecting conveyances in section 26, and 
provides that commissioners of deeds shall forfeit their commissions, if 
they remove out of their town or ward, etc., and also designates the 
number which may be appointed. 

Chapter 26 is another amendment to the landlord and tenant act in 
section 7, the chief change in which seems to be that the right to re-enter 
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demised premises for non-payment of rent follows when a half-year’s 
rent shall be in arrear instead of one year’s rent, but there are also further 
amendments to the section which need to be studied. 

Chapter 46 amends the title of the absconding debtors’ act to read, 
“An act for the relief of creditors against absent, fraudulent and abscond- 
ing debtors.”’ 

Chapter 50 provides that the Orphans’ Court may order the sale of 
lands of a testator or intestate, covered by the lien of a judgment, to be 
sold free of said lien, while at the same time ordering that the moneys 
arising from such sale be applied to the payment of the judgment, or, if 
insufficient, that the balance due shall be a claim against other assets. 

Chapter 84 amends the thirteenth section of the divorce act (Revision 
1902), by requiring that defendants out of the state shall be served with 
such notice of the order to appear “‘as the chancellor shall by rule direct.” 

Chapter 85 is a supplement to the District Court act, making it 
unnecessary for the plaintiff to prove the incorporation of any defendant, 
except in cases where the defense denies its incorporation. 


IN RE LAST WILL OF MARGARET BUOKMAN. 


(Morris Orphans’ Court, Jan, 12, 19¢3.) 
Probate of Will—Attestation and Execution of Same—Requirements for Legal Will. 

Mr. W. W. Cutler, proctor for proponents. 

Mr. James C. Connolly, proctor for caveators. 

(Conclusions). 

VREELAND, J.: The decedent at the time of her death was a 
widow and resided with her sister-in-law at Whippany, in this county, 
having lived there about two months. 

The paper proposed for probate, which bears date July 23, 1902, 
after the payment of her just debts and funeral expenses, in terms 
bequeathed to the decedent’s sister-in-law, Annie Magie, two hundred 
dollars, and to her sister, Jane Magie, eleven hundred dollars, and the 
residue of all money or moneys that might be in banks to her credit 
after the debts, expenses and legacies had been paid, and devised to the 
said Jane Magie the undivided one-half interest in a house and lot in 
lower Whippany, which had been devised to Mrs. Buckman by her 
mother, and appointed George W. Ball sole executor. 

The witnesses to the said instrument were the said George W. Ball 
and Elizabeth M. Ball, his wife, and the attestation clause seems to be 
in due form. 

The personal property of decedent is valued at something over 
sixteen hundred dollars, and her interest in the real estate devised to 
Jane Magie at about fourteen hundred dollars. 

Mrs. Buckman’s two brothers, Robert and John, a sister, Jane 
Magie, and the children of a deceased brother survived her. She left 
no children and died on the thirtieth day of July, nineteen hundred and 
two. She had been living for some time prior to her death with her 
sister-in-law, Elizabeth Magie, and died at her house. Jane Magie, who 
is sometimes called Jennie Magie, an unmarried sister, lived with them, 
and during Mrs. Buckman’s Jast illness had been her faithful nurse and 
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attendant. The brothers, Robert and John, visited Mrs. Buckman but 
rarely, and the evidence seems to indicate that she did not return their 
visits. She had been living in her own house in Whippany until it burned 
down, in the spring of 1902, and she then took up her abode with 
Elizabeth Magie, at whose house she died. 

It seems necessary to inquire into the question of publication, and | 
will deal with that one question only. 

From the evidence of George W. Ball, one of the subscribing wit- 
nesses, I find that he had been acquainted with the decedent about 
fifteen years; that on July 23, 1902, Mrs. William Magie called on Mr. 
Ball at the request of Mrs. Buckman, saying that Mrs. Buckman had 
sent her for him to make some arrangements; he surmised that it was to 
draw a will, and, therefore, took paper and also a pen and ink with him 
and went over to the house. He was taken into Mrs. Buckman’s room 
and found her sitting in a chair, propped up by pillows, as she had been 
quite sick. 

Mrs. Buckman then detailed to Mr. Ball the manner in which she 
desired to have her will drawn, voluntarily informing him of the money 
she had in various banks, and Mr. Ball thereupon proceeded to draw the 
will, reading each clause to Mrs. Buckman as it was prepared and com- 
pleted. No one else was present while this was going on, Jennie, who had 
been in the room a few minutes at first, having retired at Mrs. Buckman’s 
request. After the will was drawn he asked Mrs. Buckman whom she 
desired to have as witnesses, and she replied that she would like to have 
Mr. Ball and Jennie, meaning Jennie Magie. Jennie came into the room 
and Mrs. Buckman wrote, or attempted to write, her name, and Jennie 
being requested to act as witness, declined to do so. Mrs. Buckman then 
requested Mr. Ball to see his wife and ask her to act as one of the 
witnesses, and he thereupon put the will in his pocket, saying that he 
would go home and ask his wife to act as a witness; he went home, and 
after having asked her to go down to Mrs. Magie’s and sign Mrs. Buck- 
man’s will as a witness, he returned with his wife and, upon entering the 
room with her, remarked to her (his wife) that Mrs. Buckman wanted 
her to “sign the will as a witness.” Mrs. Ball knew nothing about the 
contents of the paper and it does not appear that she saw it before the 
signing. At this time Mrs. Buckman was in bed, having been placed 
there by the person in charge on account of her weak condition. It does 
not appear in evidence that she heard Mr. Ball speak to his wife about 
being a witness or that she in any wise understood that such a remark 
had been made or assented to it. 

Mr. Ball then took the will from his pocket, a writing-paper box was 
taken from a small table and the will was laid on the box, at Mr. Ball’s 
suggestion, and Mrs. Buckman held the penholder while he made her 
mark. Mr. and Mrs. Ball were standing alongside of the bed and saw 
her make her mark. Mr. Ball then signed as a witness and after him 
Mrs. Ball signed. It is evident that the testatrix made her mark in the 
presence of both witnesses, and that they both signed their names in the 
presence of the testatrix and in the presence of each other. 

There was nothing whatever said to Mrs. Buckman by either Mr. or 
Mrs. Ball as to the nature of the instrument she was signing, or that 
either or both were to sign as witnesses; and it does not appear that Mrs. 
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Buckman said anything whatever at the time or in any way declared the 
paper to be her will, or requested either Mr. Ball or his wife to sign as 
witnesses. 

Mrs. Ball’s evidence substantially corroborates that of her husband 
in respect to the signing of the paper and also in respect to what Mr. Ball 
told her in the room, her testimony being to the effect that Mr. Ball said 
that Mrs. Buckman wanted her to sign the will as a witness; she could 
not say whether Mrs. Buckman heard this remark or not, but the 
evidence indicates that Mrs. Buckman did not hear it. 

The evidence of Dr. Harry S. Wheeler, the attending physician, 
shows that Mrs. Buckman had a cancerous growth in the intestines and 
albuminia, which was attended with much pain, and that as the disease 
advanced the pain increased; that mild sedatives of bromide and later a 
preparation of morphine, of cocaine and codine had been administered 
to subdue the pain, which, in his opinion, at the last had had the effect 
of impairing her mental strength; that during the last ten days of her life 
she was at times in a fair condition, and at other times affected to a 
greater or less extent by the medicine; the narcotic had the effect of 
dulling her mind, so that it did not work as actively as it had when she 
was in good health, and that during the last ten days her mind was 
considerably impaired and not what it had been during the previous ten 
days; that only at times was it normal; and he further testified that he 
thought that during the last month there was no time when she was 
capable of the mental activity that she had before; she was unconscious 
at times and during the last few days was unconscious all the time and 
very weak physically. 

The paper in question was executed July 23, 1902. Mrs. Buckman 
died the 30th of the same month. The doctor says that on July 23 the 
decedent was very weak, but he could not say as to the exact condition 
of her mind at that time; he says that during the week in which the 23d 
occurred, he gave her a preparation of morphine, hyascyamie and nitro- 
glycerine, to be given to her every hour if necessary, but usually when the 
pain required it; that the tendency of this drug was to deaden pain and 
impair the sensibility, and that after the primary effect of the morphine 
had passed off, it had a tendency to deaden the action of the mind and to 
incuce sleep; that when he spoke to her, she would reply only in mono- 
syllables and very low; that during that week she took less interest in 
things that were going on; that her questions were not at all times 
rational nor were her answers; that she exhibited signs of unconscious- 
ness in the last two weeks, especially in the morning, and that her mind 
would be more active in the middle of the day, and that, in his opinion, 
her condition was such that she could not exercise her mind and faculties 
to a normal extent at any time during the last nine or ten days of her 
life; she took no nourishment, which interfered with nutrition, so that her 
mind could not act readily. 

There is other evidence in the case to show the weak condition of 
decedent’s mind and body, but I consider it unnecessary to refer to it, 
because of the clearness of the doctor’s testimony. 

On examination of the cases in New Jersey, I do not find any exactly 
parallel with the one in hand, but_the courts have so clearly expressed 
themselves, it seems to me, there is no difficulty in arriving at a con- 
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clusion in this case, on the question of the publication of the paper in 
issue by applying the principles laid down, and an examination of the 
New Jersey and other cases may not be amiss. 

In Ludlow v. Ludlow, 35 N. J. Eq., pp. 480, etc., the witness did 
not see the decedent sign nor hear him acknowledge his signature to the 
will, and the court held that there was no publication. 

In the case of Turnure v. Turnure, 35 N. J. Eq. 437, where it appear- 
ed that the witnesses were requested to witness it, the paper was spoken 
of as the testator’s will, and one witness testified that the other told him, 
in the presence and hearing of the testator, what the paper was, and also 
that the will had been read aloud in the presence of the testator (he 
expressing his approval of it) and of all of the witnesses before it was 
signed, it was held that there was a sufficient publication. 

[t will be noticed in this last mentioned case that the testator was 
aware of what had been said, and by some means assented to it. 

In Elkinton v. Brick, 44 N. J. Eq., p. 154, it was held that it is not 
necessary that the testator shall, in express terms, declare the instrument 
in process of execution to be his will; another may speak for him, but 
enough should be said or done in the presence and with the knowledge 
of the testator to make the witnesses understand distinctly that he desires 
them to know that the paper is his will, and that they are to attest it. 

The case last cited sets forth the four requisites essential in the exe- 
cution of a valid will, and also declares “that the attestation clause is 
prima facie evidence of all of the facts stated in it.” In this case witness 
Walker recollected that Mr. Hanna, who drafted the will, said in the 
presence of the testator that the paper they were about to sign was a will 
or codicil, and that he asked him to sign “Mr. Elkinton’s codicil,” and the 
Ordinary says, “I am satisfied that the testator understood and acquiesced 
in that which Mr. Hanna said, and that aside then from the probative 
force of the attestation clause, the testimony would be a sufficient declar- 
ation of the codicil.” 

In Allaire v. Allaire, 37 N. J. Law, pp. 312 to 325, Mr. Justice Depue 
holds that the attestation clause is prima facie evidence of all the facts 
stated in it, “unless there be affirmative evidence given to disprove its 
statements.” 

In Ayres v. Ayres, 483 N. J. Eq., p. 572, the Ordinary, in citing other 
cases, remarked that “any act or sign of communication from the testator 
to the witnesses that can be made is enough,” and quoting Chancellor 
Williamson in Munday v. Munday, 15 N. J. Eq., at page 290, says, “the 
scrivener in the presence of the testator says ‘this is the will of A. B. and 
he desires you to witness it,’ the testator standing by, is a sufficient publi- 
cation or declaration: the form is immaterial, but the witnesses must 
know that it is the will of the testator they are witnessing, and they must 
witness at his request.” 

The direction to sign must precede the act of signing, the mere 
knowledge of the testator that another has signed or is signing without 
previous direction and assent to or acquiescence therein to be inferred 
from looks, or a nod of the head, or a motion of the hand, or other 
ambiguous token, is not enough. The express direction must be in 
words; a person unable to speak may sometime convey his wish that 
another sign his name, by gesture, as though he spoke the words, but the 
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meaning of such gestures must be as clear and unambiguous as the words, 
and the act of signing must be in obedience to the direction thus con- 
veyed. It follows that mere assent or acquiescence implied by or to be 
inferred from looks or gestures, when another suggests that A. or B. sign 
his name, is not such an express direction as the statute requires. Am, & 
Eng. Encyclopedia of Law, 1st Ed., Vol. 29, p. 172, quoting the language 
of Gilfillan, Chief Justice, in Waite v. Frisbie, 45 Minn. 361. 

In the case of Lewis v. Lewis, 11 N. Y., p. 220, it was held that to 
satisfy the statute, the testator must in some manner communicate to the 
attesting witnesses, at the time they are called to sign as witnesses, the 
information that the instrument then presented is of a testamentary char- 
acter, and that he then recognizes it as his will and intends to give it 
effect as such; that it must be declared to be his last will and testament 
by some assertion, or some clear assent in words or signs, and the declar- 
ation must be unmistakable with the policy and object of the statute 
requiring this, and anything short of this will prevent the mischief and 
fraud which were designed to be reached by it; that it will not suffice that 
the witnesses have elsewhere and from other sources learned that the 
document which they are called to attest is a will, or that they suspect or 
infer from the circumstances and occasion that such is the character of 
the paper; that the fact must in some manner, although no particular 
form of words is required, be declared bythe testator in their presence that 
they may not only know the fact, but that they may know it from him, 
and that he understands it, and that at the time of its execution, which 
includes publication, he designs to give effect to it as his will, and to this, 
among other things, they are required by statute to attest. 

It will be noticed that the case just cited is practically parallel with 
the Buckman case, and, following ovt the same line of reasoning, we are 
led to the one conclusion that there was no publication. Enough must 
be said and done by the testatrix, or in her presence, with her assent, to 
give the witnesses to distinctly understand that she desires them to know 
that the paper produced is her will. Her intelligent execution of the will, 
after such a declaration, is an acquiescence in it and assent to it. Hildreth 
v. Marshall, 51 N. J. Eq., p. 249, citing Robbins v. Robbins, 5 Dickinson, 
742, and Darnell v. Busby, 5 Dick. 725. Our statute requires that a will 
shall be published in the presence of the witnesses, either wholly by the 
testator or by the scrivener, or through an agent asking questions, and 
the testator expressing his assent by words or by signs, which plainly 
indicate his understanding and acquiescence in such publication. 

Den v. Mitten, 12 N. J. Law, p. 70. The Chief Justice in this case 
says: “It should be published by the testator in their presence; to 
publish is to declare or make known in the presence of the witnesses the 
nature of the instrument then executed, and this principally that it may 
be manifested that the testator knows what he is executing.” 

In Robbins v. Robbins, 50 N. J. Eq., p. 742, Vice Ordinary Van Fleet 
says: ‘Publication of a will may be made by act or sign as well as by 
words; all that is required is that the testator shall make known clearly in 
any way by which one man can communicate with another, that the 
writing which he desires a subscribing witness to attest is his will;” and 
quoting Elkington v. Brick, 17 Stewart, on pp. 154 and 167, he said that 
it was a sufficient publication “when enough is said or done, in the pres- 
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ence and with the knowledge of the testator, to give the witnesses to 
understand distinctly that the testator desires them to know that the 
paper is his will, and that they are to attest it,” and referring to the case 
of Ludlow v. Ludlow, 9 Stewart, pp. 597 and 601, the Vice Ordinary said 
that it was not necessary that the testator should, by his own words, 
declare the writing to be his will, but that if by sign or act he clearly 
manifests to the attesting witnesses that he desires them to attest the 
paper as his will, such sign or act would constitute a publication, and that 
the substance of the thing that must be required is that which consists in 
the testator’s making known clearly and distinctly in any way by which 
one man can communicate with another, that the paper which he desires 
the subscribing witnesses to attest is his will; and he further said, it is 
true that a will cannot be published before it is written, and in the absence 
of the writing itself, but the previous knowledge of the subscribing wit- 
nesses, communicated by the testator himself, may impart to the men, 
trom signs made by him, when he comes to execute his will, the meaning 
as clear, certain and definite as the most lucid words would express, but 
which to a person without such previous knowledge would be unmeaning 
and at best ambiguous. 

In Ludlow v. Ludlow, 36 N. J. Eq., p. 597, on an appeal from the 
decree of the Ordinary, whose opinion is reported in 8 Stewart, p. 490, 
etc., the Court of Errors and Appeals held that the words used in the 
statute, “acknowledgment” and “declared,’ demand an open expression 
either in words or unmistakable acts, and that the court has no right to 
change their obvious meaning or substitute conjecture for positive proof 
not in conformity to other requirements. 

It was held, in Whiteneck v. Stryker, 1 Green Chancery, p. 8 (in 
1838), that the witnesses must attest the will at the request of the tes- 
tator, but that it is not necessary that the testator shall in express 
language make the request; that his acquiescence when the witnesses 
are called in for that purpose by another is sufficient. 

In Farley v. Farley, 50 N. J. Eq., pe 434, the Vice Ordinary held that 
on proof of the authenticity of the signature of the subscribing witnesses, 
the facts stated in the attestation clause must be accepted as true, until 
it is shown by affirmative proof that they are not. 

In Darnell v. Busby, above cited, the Ordinary held the law to be 
that it is sufficient compliance with the statute when enough is said or 
done in the presence and with the knowledge of the testator, to give the 
witnesses to understand distinctly that the testator desires them to know 
that the paper is his will and that they are to attest it. 

When a will is executed by a person in extremis, the legal presump- 
tion will not be in favor of the instrument, but the person who propounds 
it for probate must show by clear and convincing proof, not only that 
the document was read to hes, but that she fully understood its character 
and contents. Hildreth v. Marshall, 51 N. J. Eq., p. 250, and cases there 
cited. 

In Heath v. Cole, 15 Hun., p. 100, it appeared that Lymar Heath, 
the testator, was very feeble and was near his end. The will was signed 
about noon, and he died at about eleven o’clock that night; Heath stated 
to Davis, who told Holden, the scrivener, what the will should contain; 
Holden could not hear Heath, who spoke very low; Holden drew the 
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instrument; he then went to Heath’s bedside, read it and asked if it was 
all right, to which Heath replied that it was; nothing more was said by 
Heath until he signed the paper; he was raised up and signed it. Then 
Holden stated to Davis, “It is necessary to have two witnesses.” Davis 
communicated this to Heath, who replied that he wanted them to sign as 
witnesses; Davis swore to substantially the same thing. The, widow of 
the deceased testified that she was present; that nothing was said about 
its being his last will; that he didn’t appear to pay much attention to what 
was said or done; that he had a sinking spell while they were drawing the 
will. 

The court held that when a man is feeble and unable to speak but 
feebly at the very last of a sickness which has lasted eleven years, and that 
within a few hours of his death, it is necessary to examine very carefully 
what takes place before him; that it will not answer to assume without 
some clear proof that he adopts the acts of those about him, who pretend 
to speak for him. In this case there was no statement by Heath that the 
instrument was his will, and the court says: “This is a most important 
matter; the provision is intended to protect men in just such cases as this 
—men in extremis—almost too feeble to have a clear idea of their wishes, 
and that in such cases there should be an unmistakable statement of the 
nature of the instrument and an unmistakable request to the witnesses.” 

In Gilbert, Executor, v. Knox et al., 52 Court of Appeals, N. Y., 
p. 125, the court held that to establish a valid publication of a will it is not 
sufficient that it appear that the nature of the instrument was known to 
the testator and subscribing witnesses at the time it was executed; that 
the testator must, at the time of subscribing or acknowledging his sub- 
scription, in the presence of the witnesses, “declare the instrument so 
subscribed to be his last will and testament;” that knowledge derived from 
any other source, or at any other time, cannot stand as a substitute for 
the declaration of the testator;the fact, however, that the testator was fully 
apprised of the testamentary character of the instrument may be con- 
sidered an aid of proof tending to establish the publication; a substantial 
compliance is sufficient; the words of request or acknowledgment may 
proceed from another, and will be regarded as tnose of the testator, if 
the circumstances show that he adopted them, and that the party 
speaking was acting for him with his assent. 

In this case, the testator, when he subscribed the will, understood the 
character of the instrument, and the subscribing witnesses had infor- 
mation of the documentary character of the instrument at the time; the 
court held that it is not sufficient to establish a valid publication of a will, 
that the nature of the instrument was known to the testator and to the 
subscribing witnesses at the time of the execution, as the statute required 
that the testator shall, in the presence of the witnesses, “declare the 
instrument so subscribed to be his last will and testament;” the object of 
the provision being to secure the testator against fraud and imposition, 
and that knowledge that the instrument which the witnesses are called 
upon to attest as a will must be communicated to them by the testator at 
the time of his subscription or acknowledgment, and that knowledge 
derived from any other source, or at any other time, of the same fact 
cannot stand as a substitute for the declaration of the testator ;and further, 
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that the object of the statute is that an officious signing by witnesses, 
without any privity of the testator, should not be recognized as sufficient. 

I presume the rule is correctly stated in Underhill on the “Law of 
Wills.” On page 280, Section 203 (Ed. of 1900), he says: ‘The publi- 
cation may be performed by any utterance or action proceeding from the 
testator, or from another by his request or direction, and in his presence, 
by which the witnesses are informed that the paper which they see is the 
will of the testator and they are required to attest it as such.” 

The paper offered for probate as the will of Mrs. Buckman seems to 
be fair and just and manifestly disposes of her property in strict com- 
pliance with her wishes; the scrivener acted in perfect good faith and his 
motives and acts cannot in the least be impugned, and for these reasons 
I have always had a desire, if possible, to uphold the document and give 
it probative force, and I am very loath to seem to thwart the testamentary 
intentions of the deceased, but after a careful study of the facts, and the 
law, as reasonably and wisely settled by our higher courts in safe- 
guarding the estates of decedents, I am constrained to deny the appli- 
cation of the proponent and probate is accordingly refused. 


SUSANNA LUPTON v. THE ORDER OF THE AMERICAN FUNERAL BENE- 
FIT ASSOCIATION OF THE UNITED STATES. 


(Cumberland Common Pleas Court, March, 1903.) 
Beneficial societies—Authority of ufficers— Death benefits. 

On appeal from Small Cause court. 

Mr. C. E. Sheppard for plaintiff. 

Mr. Samuel Iredell for defendant. 

(Memorandum Opinion). 

TRENCHARD, J.: This suit is brought by the plaintiff agairst the 
defendant, an incorporated benevolent association of the state of Penn- 
sylvania, to recover $150.00 as death benefits, claimed to have become 
due to her as the beneficiary on the death of her husband, a member 
of the order. 

The by-laws of the association provide that only persons between 
sixteen and fifty-five years of age are eligible to membership. The 
husband of the plaintiff, at the time he made his application, was much 
older than fifty-five years, and, under the by-laws, could not be admitted 
to membership; but, it is contended, that an officer of the corporation 
waived that provision of the by-laws. While this does not clearly appear, 
yet there is some testimony (taken without objection) tending to show 
such waiver. But even if an officer of the corporation had attempted 
to waive the by-laws in this particular, which was of the substance of 
the contract, I am of the opinion that he had no authority so to do. 
The constitution of the association provides that the by-laws shall not 
be altered except by a two-thirds vote of all the delegates present at a 
regular annual meeting. The powers and duties of the officers as 
defined by the constitution and by-laws are largely clerical, and they 
are nowhere clothed with power to waive or suspend any of the pro- 
visions of the by-laws of the association. 

Furthermore, it is a general principle that persons entering mutual 
companies are presumed to know the terms of the charter and by-laws 
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under which they are organized. Nor can the officers of such associa- 
tions dispense with the terms and conditions of such charter and by-laws 
unless they are expressly authorized so to do. Bellville Mutual Ins. Co. 
v. Van Winkle, 1 Beas. 333, 342. 

Again, the officers of a mutual association have no power to waive 
by-laws relating to the substance of the contract between an individual 
member and his associates in their corporate capacity. 3 Am. and Eng. 
Encycl. L. (2d ed.) 1069; Nib. Ben. Soc. and Acc. Ins. (2d ed.) 195; 
Kocher v. Supreme Council Cath. Ben. Legion, 36 Vr. 649, 654. 

The present case falls within this principle. There is a class of 
cases which may perhaps form an exception to the application to the 
general principles above laid down, but the proof in this case does not 
bring it within such exception. 

The result is that the judgment of the Small Cause court must be 
reversed and judgment given for the defendant, with costs. 





WILLIAM GARBETT v. LYDIA M. VON F. MOUNTFORD. 


(New Jersey Supreme Court, March, 1903.) 


Attachment—Absconding debtor—A ffidavit. 
On rule to show cause why an attachment should not be set aside. 
Argued at Chambers. 
Mr. S. Stanger Iszard for the rule. 
Mr. Wesley B. Stout, contra. 
(Memorandum Opinion). 


HENDRICKSON, J.: The affidavit sets forth that defendant is 
indebted to plaintiff in the sum of $197.80, and then says that the. said 
defendant, “debtor as aforesaid, absconds from her creditors, and is not, 
to deponent’s knowledge and belief, a resident of this state at this time.” 
The ground of defendant’s motion is that the defendant was not an 
absconding debtor; that the affidavits taken under a rule for that pur- 
pose abundantly show this and therefore the writ is invalid and must 
be set aside. I think the affidavits taken under the rule do show quite 
clearly that the defendant, who was a lecturer, was not an absconding 
debtor within the meaning of sub-division 1 of section 1 of the Attach- 
ment act (P. L. 1901, p. 158) at the time of the making of the affidavit; 
that, on the contrary, she was not a resident of this state ana never 
bad been, but was at the time temporarily within this state delivering 
lectures. The motion to quash is resisted on the ground that even if 
the proofs do not show the defendant to have been an absconding debtor, 
still that the attachment may be sustained under the second sub-division 
of section 1. | am inclined to adopt this view. As will be observed, the 
affidavit, after declaring that the defendant absconds from her creditors, 
also declares, in the words of the second sub-division of the section, 
that the defendant “is not, to deponent’s knowledge and belief, a resident 
of this state at this time.” 

Where several statutory grounds for an attachment are stated 
cumulatively in the affidavit, if any one of them be true the attachment 
will be sustained although all the others be untrue. Drake on Attach- 
ment, p. 86, Sec. 101. “Surplusage in the affidavit, not inconsistent with 
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the substantial averment required by the statute, will not vitiate.” Ibid., 
Sec. 105. It is contended, however, that this part of the affidavit is 
drawn under and pursuant to the first sub-division of the section which 
relates to an attachment in case of an absconding debtor only and has 
a different meaning from that of the same identical words in the second 
sub-division which relates to an attachment in case of a non-resident 
debtor. But there is nothing in the affidavit which makes reference to 
one rather than the other of these sub-divisions of the section. But 
even if it did it is hard to see that the situation would be altered. 

Defendant’s counsel refers, in support of his contention, to Brundred 
v. Del Hoyo, 20 Spencer 328, and Leonard v. Stout, 7 Vr. 370. The 
difference in the meaning of the word “resident,” as there pointed out, is 
that in the section relating to absconding debtors it means an actual 
residency or inhabitancy in this state, while in the absent debtor section 
it means not only a legal residence or domicil out of the state, but that 
ordinary service of process upon the defendant was impossible. But 
the point in question here was not before the court in these cases and 
hence they do not govern. It may be observed that the latter case 
was reversed in Stout v. Leonard, 8 Vr. 492, and that the distinction 
there pointed out has undergone some transition in later decisions. In 
the latter case the difference between domicil and residence is indicated 
and it was held that a debtor having a residence in this state and also 
a residence elsewhere is liable to be sued by attachment if at any time 
he is not in this state and does not dwell or have his usual place of 
abode here. In Baldwin v. Flagg, 14 Vr. 495, where the attachment 
was against an absent debtor, it was held that if a debtor has not at 
the time of the attachment such a place of abode in this state that a 
summons could be served at it, he is a non-resident within the meaning 
of the statute, etc. 

It should also be noted that in the present revised Attachment 
act that part of section 3 of the former act, G. S., p. 38, which provided 
that the attachment might issue against “every debtor who may reside 
out of this state,” upon the proper oath, etc., has been eliminated. But 
whether the distinction adverted to has entirely disappeared it is not 
necessary to decide in this case. There is no doubt, I think, but that 
the affidavit for the attachment was made in good faith. The evidence 
shows that the defendant was not a resident of this state within the 
meaning of the statute. Her evidence on that point was that her hus- 
band was in England, that she lectured in different states and that her 
permanent address was in New York City. She had come in from the 
West and lectured a few days in Asbury Park, and was about to go to 
Ocean City to give a course of lectures occupying a week, perhaps, 
and then she was to go to the state of New York. The plaintiff had 
been her agent to arrange for the lectures and was claiming some 
money to be due for services. Her trunks had been shipped to Ocean 
City prior to the making of the affidavit and she was soon to follow. 
She was stopping at a hotel in Asbury Park and in Ocean City during 
the lectures in those localities. But such temporary sojourn at a hotel 
does not constitute the latter one’s usual place of residence at which 
ordinary process could be served, as defined in Baldwin v. Flagg, ubi 
supra. 
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It has been held that an affidavit for an attachment under the third 
sub-division of this act requiring proofs of fraud, though not good 
under that sub-division, might be sustained because the facts stated 
brought the case within the second sub-division of the act. Dixon v. 
Abren, 25 N. J. L. J. 172. In determining this motion I must also have 
regard to the thirty-third section of the act, which enjoins that the act 
shall be construed in all courts in the most liberal manner for the detec- 
tion of fraud, the advancement of justice and the benefit of creditors. 
Stout v. Leonard, supra. 

My conclusion is that the motion to set aside the attachment should 
be denied. The rule to show cause will be discharged, with costs. 





JACQUES KRYN et al. . ARTHUR J. KAHN. 


(New Jersey Supreme Court, March, 1903). 
Practice—Common bail—Discharge. 


Action in tort on capias ad res. 

On motion to discharge defendant on common bail and to quash the 
writ, under section 62 of the Practice act. (2 G.S., Sec. 2544). 

Argued at Chambers. 

Mr. C. L. Cole and Mr. Robert H. McCarter for the motion. 

Messrs. Colie & Duffield, contra. 

(Memorandum Opinion). 

HENDRICKSON, J.: The first ground of the motion is that the 
writ issued before the filing in the clerk’s office of the affidavits and 
order to hold to bail. It appeared that the order was made at Atlantic 
City by a commissioner of this court in the evening of June 13, 1902, 
and that the arrest was made the same evening, and that the papers were 
received by mail and filed the following morning. The clerk, in com- 
pliance with a custom of the office, filed the papers as of the date of 
June 13, 1902. 

The action is in tort for trover and conversion, and the procedure 
as to the holding to bail and the issue of the writ is regulated by section 
55 of the Practice act (2 G. S., 2542). The filing of the affidavit and 
order are not made a condition precedent to the issue of the capias, as 
it is under section 58 of the act where the action is upon contract. 

It was held by the Supreme court, in Wert v. Strouse, 9 Vroom, 
184, upon a motion like this, where the action was tort, that “the affidavits 
need not be actually filed before the writ is issued and arrest made, in 
actions of tort. Aliter in actions on contract.” This decision has not 
been reversed or disapproved in any later decision and must govern in 
determining the point here involved. 

The decision in Hassler v. Stowe, reported in 7 N. J. L. J. 204, is 
cited in favor of the application, but in that case the action was in 
assumpsit and hence it is not in conflict with the case of Wert v. Strouse, 
supra. 
. Another ground advanced is that the affidavits do not disclose a 
cause of action. It is contended that the action being in the form of 
trover and conversion, in order to recover the value of goods sold, the 
sale of which had been rescinded for fraud, there must be a demand 
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made for the return of the goods before the conversion necessary to 
support the action can be shown. No such demand was made before 
the bringing of the action. It is conceded that where the goods of 
another came lawfully into the possession of a defendant there must 
be a demand and refusal to deliver before the action will lie. The goods 
purchased in this case consisted of diamonds of a value exceeding fifty 
thousand dollars. The affidavits show that they were obtained by false 
pretenses and the circumstances developed are such as to warrant the 
conclusion that the goods were bought with the preconceived intention 
not to pay for them. Where this is the situation it is held that the 


rescinded and that an action of trover will lie. Fergerson v. Carrington, 
7 Taunton 59; Waters v. Van Winkle, 2 Penn. 154; Thurston v. Blanch- 
ard, 22 Pick. 18; Buffington v. Gerrish, 15 Mass. 156; American Sugar 
Ref. Co. v. Fancher, 145 N. Y. 532, S. C. 40, N. E. 206; Powell v. 
Powell, 71 N. Y. 71; Irving v. Motley, 7 Bing. 543. And it is also 
held, and [| think rightly, that in such case a previous demand of the 
goods before action brought is unnecessary. Thurston v. Blanchard, 
supra; Powell v. Powell, supra. 

It is further contended that, although this action is transitory and 
may be brought in a different jurisdiction from that of the residence 
of the parties and the place of the transaction, yet that on grounds of 
public -policy jurisdiction of the case should not be entertained. New 
York decisions have been cited in support of this assumption. But I 
think the decisions referred to have only related to actions between 
foreigners coming into this country and for causes of action arising 
on the high seas or outside of our country. In such cases the courts 
there have in their discretion declined to entertain jurisdiction. 

A dictum in Burdick v. Freeman, 120 N. Y. 422, is in favor of the 
right to extend the exercise of this discretion to an action there between 
citizens of another state and for a cause of action not arising within its 
jurisdiction. The other New York cases cited therein do not support 
the dictum stated. In-Mclvor v. McCabe, 26 How. Pr. 257, where 
the tort was committed in New Jersey and the parties being both resident 
here, the court, after a careful review of the authorities, held that the 
court had jurisdiction in such cases and was bound to entertain the juris- 
diction when invoked, where both or either of the parties are citizens 
of the United States. 

In Hale v. Lawrence, 1 Zab. 714, upon argument of a demurrer, one 
of the objections raised was that the cause of action arose in New York 
and the defendant resided there. Judge Nevius, speaking for the Court 
of Errors and Appeals, said the answer to this was that the action was 
transitory for trespass to personal goods, and might be prosecuted where- 
ever the defendant should be found. The court also observed that the 
question was not properly raised, and hence the adjudication may not 
have the force it otherwise would. But I do not feel at liberty, in the 
light of the authorities alluded to, particularly upon a motion like this, 
to deny jurisdiction to the plaintiffs in prosecuting their action. 

It is further urged that the proof of non-residence, the special ground 
upon which the order te hold to bail is justified, is insufficient. One 
of the affiants swears that he knows the defendant by sight; that he 
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resides at No. 101 East Seventy-ninth street, in the city of New York, 
where said defendant resides with his family. This statement is definite 
and positive and, standing alone, would assuredly be regarded as 
sufficient proof of residence in the state of New York. It cannot justly 
be inferred that this statement under oath was based upon hearsay 
evidence alone, because the affiant added after this statement that' on 
June 6, 1902, he conversed at the above address with the wife of the 
defendant, who informed affiant that defendant resided there, but was 
then out and would return later in the day. 

In Benson ads. Bennett, 1 Dutch. 166, the affidavit described a 
defendant as of the city of Brooklyn, and this was held sufficient proof 
of non-residence to sustain an order to hold to bail, upon a motion to 
discharge upon common bail. 

I think the proof made in this case as to defendant’s residence must 
be held sufficient, especially since the defendant has not as yet availed 
himself of the opportunity afforded by the statute to bring counter- 
proofs on the matters contained in the plaintiff's affidavits. The only 
other ground of this motion is the omission of the plaintiff's attorney 
to endorse upon the back of the writ the name of the county in which the 
writ was to be served and the address of the attorneys issuing the writ, 
as required by a rule of the court. It must be observed that these omis- 
sions have not, so far as appears, worked injury to the defendant. Appli- 
cation was made to amend in these particulars at the opening of the 
hearing. In dealing with infractions of its rules, the court will, I think, 
have regard to Sec. 46 of the Practice act (2 G. S., 2541) and permit 
amendments in proper cases as to the matters required to be endorsed 
upon its writs. Such amendments, even of compulsory process, have 
been held proper. Drake v. Berry, 18 Vr. 61; Logan v. Lawshe, 33 
Vroom 567. The motion to amend is allowed. The result is that the 
motion to discharge the defendant is denied. 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions.) 


Pleading—Amendment at trial—Verbal order—1. Where, on the 
trial of an action, the court orally ordered certain amended pleas to 
be filed which were necessary to raise the issues in controversy, the 
fact that the pleas were not filed, under a rule entered nunc pro tunc, 
until after judgment was entered on the verdict, did not invalidate the 
judgment, the verbal order entered at the trial being sufficient to sustain 
the same. Murphy v. Watson. (Mr. Jerome D. Gedney for plaintiff in 
error. Messrs. Blake & Howe for defendant in error). Argued before 
Depue, C. J., and Dixon, Garrison and Collins, JJ. PER CURIAM, 
November 11, 1902. 





Removal of causes—Filing of petition —1. Under the United States 
removal act authorizing removal of a cause to the federal courts having 
jurisdiction of the same on an application made at any time before the 
time for pleading has expired, and providing that when the petition and 
bond are filed it shall be the duty of the state court to accept the same 
and proceed no further in the cause, where the petition and bond were 
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filed by defendant seeking removal, before the time, within which he 
was entitled to plead in the action had expired, it was immaterial that 
the order of removal was not within such time. 2. State courts have 
jurisdiction to examine the petition and record on an application for 
removal of a cause to the federal courts, for the purpose of determin- 
ing whether the statutory requirements have been complied with, sub- 
ject to the final determination of the question of jurisdiction by the 
federal courts. Vermeule v. Vermeule. (Messrs. McCarter, Williams 
& McCarter for plaintiff. Mr. Washington B, Williams for defendant). 
Argued before Gummere and Hendrickson, JJ. PER CURIAM, 
November 11, 1902. 


Objections in intermediate court—Necessity—Review.—Where an 
action was tried before a justice of the peace at which the costs taxed 
were excessive, but no objection was made thereto on a trial de novo 
on an appeal to the court for the trial of small causes, such question 
cannot be reviewed on a further appeal to the Supreme court. State 
(Wyckoff, Prosecutor) v. Luse. (Mr. Martin Wyckoff, pro se. Mr. 
John H. Dahlke for defendant). Argued before Gummere and Hen- 
drickson, JJ. PER CURIAM, November 11, 1902. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Recent Opinions.) 


Administration—Sale of decedent’s estate—Resale.—1. When exec- 
utors or administrators, in accordance with section 85 of the Orphans’ 
court act (P. L. 1898, p. 715), report a sale to the Orphans’ court for 
confirmation, the court should withhold confirmation, and order a resale, 
if the bid reported is far below the estimated value of the property, and 
the property was not offered for sale in a manner which, in view of all 
the known circumstances, seemed likely to bring the best price. Ryan 
v. Wilson. (Mr. John H. Backes for appellant. Mr. W. M. Lanning 
for respondents). Opinion by DIXON, J., January 9, 1903. 


Corporations—Stockholders’ meeting—Contracts—Dividends.—1. 
At a meeting of the stockholders of a corporation, owners of shares 
are under no disability to vote because they are also directors of the 
corporation. They do not vote in their fiduciary capacity, but, like 
other stockholders, in the right of the shares held by them. 2. At a 
duly convened meeting of stockholders they may lawfully enter into 
or authorize a contract between the company and a third party, in 
which directors are personally interested, if it is done by them with 
notice of such interest. 3. The general doctrine is well established in 
this state that facts known, which are sufficient to put a party upon 
inquiry, are sufficient to charge him with all knowledge he would have 
acquired by a proper inquiry in the ordinary course of business. 4. The 
rule that directors cannot lawfully enter into a contract in the benefit 
of which even one of their number participates without the knowledge 
and consent of the stockholders, is the settled law of this state. 5. Such 
a contract is voidable at the option of the corporation, but is not void 
per se. When the facts are disclosed to the stockholders it may be 
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subsequently ratified by them. 6. When the by-laws of a corporation, 
adopted by the stockholders in pursuance of authority given by the act 
of incorporation, provide that a majority vote at a stockholders’ meet- 
ing shall be binding on the corporation, every shareholder will be bound 
by all acts and proceedings within the scope of the power and authority 
conferred by the charter, which shall be approved or sanctioned by the 
vote of a majority of such shareholders, duly taken and ascertained 
according to law. 7. The act of incorporation of the United States 
Steel Corporation requires the corporation to pay to the preferred 
shareholders a yearly dividend at the rate of seven per cent. per annum 
in quarterly payments. By the terms of the act of 1902 said corpora- 
tion cannot take advantage of its provisions, unless it shall have con- 
tinuously declared and paid dividends at the rate of seven per cent. on 
the preferred stock for the period of at least one year next preceding a 
meeting called to avail itself of the act. The meeting was held May 
19, 1902. A dividend of one and three-quarters per cent. was declared 
and paid for the quarter ending July 1, 1901, and a like dividend for 
each of the quarters ending October 1, 1901, January 1, 1902, and April 
1, 1902. Held, that this was a compliance with the act of 1902. Hodge 
v. United States Steel Corp. Opinion by VAN SYCKEL, J., February 
18, 1903. 





MISCELLANY. 





STATE NOTES. to Vice Chancellor Emery, in place 


Judge Vreeland presided in the ” ag Fda mg Seca tiene 
Morris county courts on March 80 annointed postmaster at Washing- 








for the last time, having declined a 
re-appointment. He has formed a 
partnership with Mr. C. Franklin 
Wilson, Mr. Elmer King and Mr. 
Harrison P. Lindabury, under the 
firm name of Vreeland, King, Wil- 
son & Lindabury, with a suite of 
offices in the Morris County Sav- 
ings Bank building, in Morristown. 

Hon. George G. Tennant, of Jer- 
sey City, has been appointed by the 
Governor a member of the State 
Geological Survey. It is an office 
without salary. 

Mr. Frank McGee, son of the 
late Flavel McGee, of Jersey City, 
a recently admitted attorney, is 
now associated with Attorney-Gen- 
eral McCarter in his Trenton office. 

Mr. Nicholas W. Bindseil has 
been appointed official stenographer 





ton, N. J. 

Hon. David O. Watkins has 
been appointed Commissioner of 
Insurance, to succeed Commis- 
sioner Bettle. The latter has been 
in ill health for a long time. Mr. 
Watkins was the U. S. District 
Attorney for New Jersey. 





ADMISSIONS TO THE BAR. 

Assembly Bill No. 323 has be- 
come a law, being approved April 
7, and as it is of interest to many 
candidates for admission to the 
Bar, we quote it in full: 

“An act to provide for the exam- 
ination in certain cases of appli- 
cants for admission as attorney to 
the Supreme court of this state. 

“Be it enacted by the Senate and 
General Assembly of the state of 
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New Jersey: 1. Any citizen of the 
state of New Jersey, above the age 
of twenty-one years, a registered 
law student in the Supreme court, 
who, previous to the passage of this 
act, shall have served a regular 
clerkship in the office of a practic- 
ing attorney-at-law of the Supreme 
court, for a period of at least three 
years, and who entered upon such 
clerkship with the bona fide inten- 
tion of becoming an attorney-at- 
law of this state, shall not be re- 
quired to undergo or submit to any 
examination, other than that re- 
quired of applicants for admission 
as attorney, at the time of the be- 
ginning of said clerkship; any sub- 
sequent enactments or rules here- 
tofore made, to the contrary not- 
withstanding; provided, however, 
that such applicant shall become 
admitted as such practicing attor- 
ney within one year from the pas- 
sage of this act. 

“2. All acts and parts of acts in- 
consistent with this act are hereby 
repealed, and this act shall take 
effect immediately.” 


TIMES FOR HOLDING COURTS. 


Our attention has been called to 
the fact that the publication of the 
times of opening courts in Middle- 
sex and Monmouth counties, as 
published in the March number of 
the Law Journal, were improperly 
stated and should be as follows: 
Fourth district, Justice Fort—Mid- 
dlesex, April 7, September 15, De- 
cember 8. Monmouth, May 5, 
October 6, January 5, 1904. 


SOME BILLS VETOED. 
Among the legislative bills which 
Governor Murphy has vetoed are 
the following, the reasons for which 
are of interest: 
The act providing that it shall be 
a misdemeanor to use the United 
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States flag for any advertising pur- 
poses. The reason given for the 
veto is that the bill seeks to supple- 
ment a law that has already been 
repealed. 

The  anti-cigarette bill. The 
Governor said: “Most boys at 16 
smoke, and generally without In- 
jury. This bill, if approved, could 
not be enforced.” 

The bill which authorizes saloon 
and inn-keepers who have applied 
for a renewal of license to continue 
the sale pending the conclusion of 
the license authority upon renewal 
of application. The Governor said: 
“TI do not see why licenses issued 
for a year should be extended ten 
days.” 

The bill fixing the compensation 
of prosecutors of the pleas in coun- 
ties bordering on the Atlantic 
Ocean, abolishing fees and fixing 
their salary in counties of between 
forty-five thousand and_ fifty-five 
thousand population at $3,000. 
This measure is characterized by 
the Governor as special legislation, 
and therefore unconstitutional. 

The bill requiring persons main- 
taining bathing establishments to 
provide a surf boat with proper 
equipment and with a bathing mas- 
ter in attendance. It is a supple- 
ment to the act to protect bathers. 
The statement filed with this bill is 
as follows: “This act should be en- 
titled an act to lessen the protec- 
tion of bathers. The present law 
requires the boat to be kept in the 
water. This act allows it to be 
kept on the beach.” 

The bill supplementing the 
Oyster act, making it unlawful for 
any boat, or other craft of any kind 
propelled by steam, gasoline, oil or 
electricity, to dredge oysters. The 
Governor says: “This bill seems to 
be as wrong in principle as to refuse 
the farmer the right to use a steam 
reaper because his neighbor can 
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afford only a scythe. Citizens of 
adjoining states use steam power in 
dredging for oysters. Citizens of 
New Jersey who are in business 
competition with them should have 
the same right. No state can af- 
ford to oppose the enterprise of its 
people.” 

The bill providing that when the 
bonds of any town shall remain 
unpaid the town may renew ninety- 
six and two-thirds per cent. of in- 
debtedness bonds, to run for not 
more than thirty years at five per 
cent. The Governor says: “This 
act provides for the renewal of 
bonds indefinitely, without provid- 
ing for a sinking fund.” 

The bill authorizing the issuing 
of bonds for rebuilding bridges in 
second-class counties. He says: 
“The time has passed for the issue 
of bonds without a sinking fund 
provision.” 

The bill providing separate retir- 
ing rooms and places for women 
and girls in workshops and _ fac- 
tories. The Governor says: “This 
bill amends an act that has been 
repealed and therefore inopera- 
tive.” 

The bill providing that boards of 
education may be authorized to 
borrow money to pay previous in- 
debtedness. The Governor says: 
“The current expenses of educa- 
tion should be raised in the tax levy 
and not paid by bonds, as provided 
by this bill.” 





THE PORTRAIT. 


We present this month the por- 
trait of Hon, Edward Sanford 
Atwater, of Elizabeth, whose high 
standing at the bar of this state has 
long been acknowledged. Mr. At- 
water is the son of Rev. Dr. 
Atwater, the well-known writer on 
political science and theology, who 
was for more than thirty years Pro- 
fessor of Political Science in 


Princeton College. He was born 
in Fairfield, Conn., Feb. 8, 1843; 
graduated from Princeton College 
in the class of 1862, read law with 
Hon. John F. Hageman, of Prince- 
ton, and graduated from Columbia 
Law School in 1866. He was ad- 
mitted as an attorney, June, 1866, 
and as counselor in February, 1870, 
He was for a term judge of the 
District court of the city of Eliza- 
beth, and was also City Attorney. 
Mr. Atwater’s great interest in the 
subject of education has been 
shown by his valuable services in 
the Elizabeth Board of Education 
and as Superintendent of Public 
Schools. His long connection with 
the State Board of Health and his 
valuable articles upon various legal 
points connected with the powers 
and duties of that board have given 
him a state reputation. Of him it 
may be well said that he is one of a 
numerous body of those excellent 
men ‘who fitly constitute the 
state.” 


- JOKE ON THE LAWYERS. 





Lawyers who had business be- 
fore the main branch of the Su- 
preme court, which met in an im- 
provised court room in the State 
Museum, Trenton, because of the 
Senate’s occupancy of Chancery 
Chambers, were hardly able to con- 
ceal their amusement, and were 
saved from expression of their 
mirth only by a sense of the out- 
raged dignity of the court, when 
they discovered immediately over 
the bench on which were seated 
three of the most sage and vener- 
able justices of the state, a sign 
reading: 

BIRDS OF NEW SERSEY. 


Of course the sign was removed 
at the first opportunity, and if the 
judges understood the cause of the 
lawyers’ mirth they never men- 
tioned it. 
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THE LAWYER OUTWITTED. 


Not a few stories are told to 
show how glib-tongued lawyers are 
sometimes outwitted by dull, un- 
likely witnesses. The following is 
a case in point: 

In a dispute over a right of way 
the agent for the landlord who ob- 
jected to the right was cross-exam- 
ining a venerable laborer, who had 
testified that to his own personal 
knowledge there had been a right 
of way over the disputed land since 
he was a boy of 5. 

“And how old are you?” asked 
the lawyer. 

“Eighty-five.” 

“But surely you can’t remember 
things which occurred when you 
were a boy of 5, eighty years ago?” 
said the lawyer, in affected incre- 
dulity. 

“*Deed an‘ I can, sir. I can 
mind a year afore that, when your 
father—auld Skinflint, as we used 
to call him——” 

“That will do. You may go,” 
said the lawyer, reddening fur- 
iously as a titter ran around the 
court. 





“got an awful wallopin’ frae 
ean Macintosh——” 

“That'll do!” roared the lawyer, 
wrathfully. 

——*“for cheatin’ her 2-’ear-old 
lassie 

“Do you 
say !”’ 





hear? Go away, I 





“oot o’ the change of a 
thrupenny bit,” concluded the ven- 
erable witness triumphantly as he 
slowly left the witness box. 


BOOK NOTICES 


AMERICAN NEGLIGENCE 
Reports Current Series (Cited 
Am. Neg. Rep.) All the current 
negligence cases decided in the 
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Federal Courts of the United 
States, the Courts of Last Resort 
of all the states and territories 
and selections from the Interme- 
diate courts. Together with 
Notes of English Cases and An- 
notations. Edited by John M. 
Gardner, of the New York Bar. 
Vol. XII. Remick & Schilling, 
Law Book Publishers, New 
York. 1903. 


This volume, like its predeces- 
sors, will be welcomed by that 
branch of the legal profession 
which has to do with the law of 
negligence, not only because of 
the convenient arangement of the 
cases published, but also for the 
useful notes and references which 
are one of the features of the com- 
pilation. 

Notes on the following subjects, 
published in this volume, will be 
found very complete and useful, 
viz.: The liability of carriers for 
baggage; Recent cases relating to 
liability of municipal corporations 
for personal injuries; All the recent 
cases on the liability of municipal 
corporations decided in Pennsy]l- 
vania; Defective appliances; Re- 
cent cases on proximate cause of 
injury; Recent cases arising from 
injury to trespasser; liability for 
injuries to children while on dan- 
gerous and defective premises; 
Recent cases arising out of liability 
for personal injuries sustained on 
dangerous and defective premises. 
There are many exhaustive notes 
on other subjects of current inter- 
est. 

This useful series of reports is 
steadily increasing in value. The 
notes added to the leading cases are 
well selected, and the law in each 
instance is clearly stated. The 
notes throughout are very good. 

The book contains an elaborate 
index or digest. 








